APPENDIX C

FEBRUARY 27, 1998, PRE-PERMIT APPLICATION AGREEMENT
IN PRINCIPLE







DATED: February 27, 1998

. licat ndiol

The parties to the Agreement of September 28, 1996, which is hereby incorporated by
reference, MAXXAM Inc., The Pacific Lumber Company, oR behalf of itself, its subsidiaries and
its affiliates ("PL," and together with MAXXAM, the "Pacific Lumber Parties'), the United States
of America ("United States') and the State of California (“California’) (hereinafter, “the 1996
parties’) agreed to use their best good faith efforts to achieve expedited development and submission
by Pacific Lumber (PL) and processing by the government parties of a multi-speck habitat
conservation plan (HCP) pursuant to Section 10(a) of the federa Endangered Species Act, 16 U.S.C.

1539(a), and a Sustained Yield Plan (SYP) pursuantto the Cdifornia Forest Practices Act, Cal.Pub.
Res. Code 4511, &t 5.

The 1996 parks have continued their on-going discussions on this topic in furtherance of
the Agreement of September 28, 1996 and in consideration of the provisions of Title V of the
Department of the Interior and Related Agencies Appropriations Act, 1998. Asaresult of these
discussons, PL and the federa and dtate resource agencies (U.S. Fish and Wildlife Service ("FWS"),
National Marine Fisheries Service ("NMFS"), California Department of Fish and Game (“CDFG”")
and California Department of Forestry and Fire Protection (“CDF”)) (hereinafter, the resource
agencies) have reached the following understanding regarding the HCP and the SYP:

1. _Incidental Take Permit (ITP).

(A). PL commits to include in its application for an incidental take permit (ITP) and its
accompanying HCP the following elements:

I. The term of the ITP applied for and HCP will be 50 years.



ii. The ITP applied for and HCP will provide that, for the conservation of the
marbled murrelet, no timber harvesting (including salvage) or other management activity
detrimental to the marbled murrelet or to marbled murrelet habitat will occur for the life
of the ITP, in the following groves as depicted in the attached map (Attachment A),
incorporated herein. The Implementing Agreement (IA) shall describe management

activities that may be conducted without detriment to the marbled murrelet or to marbled
murrelet habitat.

(@). Elk Head Residua 564 acres
(b). Cooper Mill 722 acres
(c). Allen creek 1421 acres
(d). Allen Creek Extension 301 acres
(e). Road 3 659 acres
(f). Owl Creek or Grizzly Creek South/West/Center
See Note. 904 or 1251
acres
(g). Shaw Gift 548 acres
(h). Right Road 9 322 acres
(). Road 7 and 9 North 501 acres
(). Booth's Run 776 acres
(k). Bell Lawrence 634 acres
(). Lower North Fork Elk 531 acres

(All acreages are approximate).

Note: Initialy, Owl Creek Groveis set aside for the life of the ITP. If PL demonstrates
to the satisfaction of the resource agencies that Grizzly Creek South/West/Center

("Grizzly Creek") will be protected in its present condition for the life of the ITP, then PL
may substitute Grizzly Creek for the Owl Creek set aside.

iii. PL has represented that the following timber harvest plans (THP) are the only
ones that are either planned by PL or have been approved by the CDF withinthe areas set
forth in paragraph 1(A)(ii), above: THP Nos. 95-580; 97-003; 97-064; and 97-112. Trees
that have already been harvest under these THPs may be removed. However,
commencing on the date this Agreement in Principle is executed, further harvest in these
or other areas set forth in paragraph I(A)(ii), will not be conducted.

Iv. PL and the resources agencies agree that the LA will provide that PL may sell,
exchange or otherwise transfer to a third party one or more of the groves listed in
paragraph 1(A)(ii) so long as the protection afforded by such third party (and its
successors) to the marbled murrelet and the habitat of the marbled murrelet on such
grovesis equal to or greater than that afforded under the HCP. PL will not be required to

2



provide additional mitigation on its remaining lands to account for such sale, exchange or
transfer.

(B). PL agrees to implement specific aquatic conservation measures identified below prior
to submittal of its application for an ITP and to incorporate these and other measures
identified below in its application for an ITP and its accompanying HCP.

I.  PL agrees to initiate immediately upon execution of this agreement the
Washington Department of Natural Resources (DNR) watershed assessment process as
described and modified in the interagency framework memorandum dated February 3, 1998,
("DNR process') to develop specific prescriptions on its lands. These specific prescriptions,
developed through the DNR process, will achieve properly functioning habitat conditions
as intended by the resource agenciesin their January 7, 1998, agquatics strategy proposal to
PL. In place of the input and approval criteria of Paragraph 7 of the February 3, 1998
memorandum, for each prescription team assembled by PL, FWS, NMFS, CDFG, and EPA
will each designate at |east one Representative to participate on the team.

ii. Further, PL agreesto implement timely amendments to all pending (but not yet
approved) timber harvest plans (THP) and include in al future THPs the prescriptions
contained in the interagency proposal dated January 7, 1998, except for prescriptions on class
|l streams and in areas of high potential for mass wasting. Class |l streams will have a 100
foot riparian protective zone, within which the inner 10 feet will be a redtricted harvest band
and the outer 90 feet will be managed according to PL’s late seral prescription, except the
minimum 240 square feet basal area retention will be calculated based upon the entire 100
foot zone. The CDF shdl, within 45 days of submisson of the amendments required herein,

in incorporate suchamendments to the THPs, and theresftershall process such amended THPs
expeditioudly.

lii. The resource agencies recognize that there are issues to be resolved which relate
to implementation and operation of the HCP. The agencies will work with PL to resolve such
issues provided that their resolution &es not diminish the potential ‘to achieve properly
functioning riparian habitat

Iv. In addition, prior to completion of the DNR process, the mass wasting avoidance
strategy of PL’'s August 27, 1997, Draft HCP/SYP will be used along with harvest plan
specific review and it will be extended to hill dopes and inner gorges where the potentia for
mass wasting israted “high”. If PL harvestsin areas that have not been mapped for risk of
mass wasting prior to completion of the DNR process, PL will identify areas of high, very
high, and extreme mass wasting potential and follow its mass wasting avoidance strategy
(referenced above). PL will consult with agency (NMFS, EPA, and CDFG) hiologigts in the
development of timber harvest prescriptions for areas whore the Registered Professional

Geologist determines the appropriate prescription. The geologist’s report and the
recommended timber harvest prescription will be submitted with the THP.
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v. PL, will submit an HCP which provides that, for a three-year period commencing
on the date of issuance of the ITP, PL will continue to use the prescriptions contained in
paragraphs 1(B)ii through 1(B)iv, unless prescriptions have been developed and agreed to
by the resource agencies through the DNR process. Prescriptions that have been devel oped

and agreed to by the resource agencies through the DNR process will be implemented
immediately.

vi. The HCP which PL submits will aso provide that, after three years following the
date of issuance of the ITP PL agrees to follow prescriptions developed by the prescription
team through the DNR process. The prescriptions will to the maximum extent practicable
be developed collaboratively by the prescription team. Within 45 days of being advised in
writing that PL proposes to implement a prescription, the Regional Administrator, NMFS,
or the Regional Director, FWS, as appropriate, may reject the proposed prescription(s). In
that event, the applicable prescriptions) from the January 7, 1998 inter-agency proposa will
apply. Further, for watersheds for which prescriptions have not been developed through the
DNR process, the prescriptions contained in the interagency proposd dated January 7, 1998,
will apply.

vii. Prior to issuance of an ITP, road storm proofing will be implemented within
watersheds as indicated by the results of the DNR process, but PL agrees to conduct road
storm proofing of at least 50 miles per year until the ITPisissued. Further PL will ensure
that all new roads and landings related to THPs comply with specifications described in the
Handbook for Forest and Ranch Roads (Weaver 1994), and that any new roads are

constructed according to prescriptions contained in the January 7, 1998, interagency
proposals.

viii. Subsequent to issuance of the ITP, the roads will be managed and monitored
according to the ITP and approved HCP.

ix. Various provisions of paragraph 1(B) rely on the Washington DNR process. If
the State of California, in conjunction with NMFS and FWS, agree upon a Cdifornia

watershed plan, then it isthe ‘intent of the parties to consider substitution of the California
plan, or parts thereof, as appropriate.

2. Sustained Yield Plan (SYP)

(A). PL will submit to CDF a SY P which describes the range of timber growth (ii terms of
board feet per acre per year) from extensive management to intensive management. Upon

receipt from PL of a SYP incorporating CDF's request for timber growth estimates, CDF
will find the SY P sufficient for public review.
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(B), The SYP will be evaluated by CDFG and CDF under the California Endangered
Species Act (CESA), Cal. Fish and Game Code 2050, et sep., and the California Forest

Practices Act, Cal. Pub. Res. Code 4511, et seq, and other applicable state statutes to ensure
that it satisfies applicable statutory requirements.

3. After receipt of a complete Section 10(a) permit application package and a complete SYP, FWS
and CDF will make available for review and comment a draft EISEIR on PL’s proposed HCP
pursuant to the National Environmental Policy Act (NEPA), 42 U.S.C. 4321, et seq., and its SYP
pursuant to the California Environmental Quality Act (CEQA), Cdl. Pub. Res. Code 21000, et seg.

4. The proposed HCP will be evaluated by FWS and NMFS under Sections 7 and 10 of the
ESA, 16 U.S.C. 1536 and 1539, and other applicable federd law to ensure that.it satisfies the

requirements of those and other applicable statutes. In accordance with 50 C.F.R 13.23(a), PL shll

have the right to apply for amendment of the ITP, based on, if appropriate, a proposed modified
HCP.

5. PL and the resource agencies agree that this Pre-Permit Application Agreement in Principle

may be executed in counterparts by the respective signatories and that it will become effective
upon the signature of the final signatory.

SIGNED..

Charles Hurwitz
Regi Chairman
United States Fish and Wildlife Service MAXXAM Inc.
United States Department of the Interior
William Hogarth John Campbell
Regional Administrator President and CEO
National Marine Fisheries Service - The Pacific Lumber Company

United States Department of Commerce

‘Douglas P. Wheeler
Secretary for Resources
State of California

On behalf of CDF and CDFG



(B). The SYP will be evaluazed by CDFG and CDF under the Califurnia Endangersd
Species Act (CESA), Cal. Fish and Game Code 2050, gt seq., and the Catifornia Forest
Practices Act, Cal. Pub, Res. Code 4511, g1.58g,, and other applicable state statutes to ensure
that it satsfics applicable statutory requixements. :

3. Afterveceipt of 8 complete Section 10(g) perzit application packsge and a complete SYP, FWS
and CDF will make availahle fof review end commens & drafk BIS/EIR aa PL’s proposed HCP
pursuant to the National Envirozmental Policy Act (NEPA), 42 U.S.C. 4321, st.seq., and its SYP
pursuant to the Califormia Buvironmental Quality Act (CEQA), Cal. Pub, Res. Code 21000, gt 884,

4. The propased HCP will be evaluated by FWS end NMFS under Sections 7 1ad 10 of the
ESA, 16 U.S.C. 1536 nd 1539, and otber spplicabls Sederal Jaw to casue thar it sarigfies the
requireraents of thoss and other spplicable starutes, ' In accordance with S0 C.F.R. 13.23(a), PL shall

have the right o spply for amendment of the ITP, based on, if appropriatz, 2 proposed modified
HCP, :

S, PLmdhmomgnda'm'M%mwwmw&w
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SIGNED:

Michac] Spear Chardes Hurwitz
Regional Director Chairman

United States Fish and Wildlife Service MAXXAM Inc.
Unitad States Deparument of the Intesior - ‘
William Hogarth : , Jobn _

The Pacific Lumber Company

State of Califorgia
On behatf of CDF and CDFG
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SIGNED:

Michael Spear - . Chadlesthawitz

Regicaal Directar . Chairman

Unitod Stxtas Pizh snd Wildlife Servico MAXXAM k.
. United Ses Bepartment of the lazerior

Datlecrrs A Pogpe s Yolfi 8

Willism Hogarh ] Jobm Caizpbell

‘National Maring Fishmies Sarvice The Pacific Lumber Compuny

Ugited &mw«w

‘Douglas P. Wheelez

Secrwixry fog Ressusoes:

Suxte of California

On behalf of COF and CDFG
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Ugited States Fish aad Wildlife Sazvice
. United Statss Department of the [assdor

Wilizm Hogarth

Regional Administatar

Nstiona! Marins Fisherics Scrvica
United Siates Department af Commarce

Douglas P, Wheelex
Secratary for Resourees
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Op behalf of COF and CDFQ
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Correspondence between the MCA listing in the Pre-Permit Agreement and the
conservation provisions of the July 1998 Draft HCP

The February 26, 1998 Pre-Permit Agreement (PPA) includes in paragraph ii, a table of
Murrelet Conservation Areas (MCA) listing gross land area acreage. The table footnote
stated that all acreages were approximate. The PPA also references a map of MCAs as
“Attachment A”. The Map in “Attachment A” was based on lines drawn on a fairly coarse
scale of mapping to include important old growth redwood habitat and to provide an
approximately 300 foot buffer of second growth forest around old growth.

After the PPA, the lines delineating the MCA were adjusted using a large scale map taking
into account topography, roads, and watercourses. The second growth buffer was set
more exactly at 300 feet and adapted to roads to make a to produce a more manageable
boundary. In most MCA, these adjustments produced small reductions in second growth
acreage and minimal change in old growth acreage. Some small differences in area are
aso due to the mapping tolerance associated with drawing refinements to coarse lines.
The Grizzley Crk Complex was changed to follow more closely aong the Van Duzen River.
The changes are shown on the attached maps, Comparison of Marbled Murrelet
Conservation Areas in Pre-permit Agreement with July 1998 HCP. Map 1 shows the area
included in the PPA, but excluded from the July 1998 HCP;, Map 2 shows the area included
in the July 1998, but excluded from the PPA.

The values in the PPA included two errors. 1) The Elkhead Residua MCA acreage vaue
included approximately 80 acres of land area which are aready part of the proposed
Headwaters purchase. 2) The Grizzley Creek complex acreage reflected an earlier
acreage value based on a boundary for Grizzley Creek South which extended dlightly
farther to the east. The Grizzley Creek total in the list is 1251 acres, the boundary shown
on the Map, Attachment “A” includes only 1063 acres.

The PPA did not reflect the need for a protective buffer on PL Land adjacent to old growth
redwood on State park land. The July 1998 Draft HCP provided two levels of buffer: one is
a 300-foot limited entry buffer adjacent to old growth redwood on State park land, the
second is a I/4 mile seasona harvest restriction adjacent to old growth redwood on State
park land. The 300-foot limited entry buffer cannot be clear-cut and must maintain late
seral conditions similar to the requirements for watercourse protection; it contains 90 acres
of residual old growth redwood.

The gross land area of protection in the Draft HCP differs from the acreage listed in the
PPA due to 1) errors in the PPA, 2) boundary changes and 3) the inclusion of the 300-foot
buffer. The following table summarizes the differences. The biological significance of the
difference is insignificant. The area of old growth included in the MCA and 300-foot buffer
is essentially the same. The total area, including second growth is essentially the same.
The PPA total of 9,134 acres include some 80 acres aready in the Headwaters purchase;
the Draft HCP totals 8,932 acres with the 300-foot buffer.
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Comparison of Pre-Permit Agreement and July 1998 Draft HCP MCA Areas
(Area in acres)

Pre-permit Draft
Agreement HCP Difference  Explanation
MCA Planning Units
Item”
a Elkhead Residual 564 351 213 80 acres of excluded area is part of
Headwaters Purchase;
133 acres of second growth
excluded when boundary moved
from ridgeline to road.
b Cooper Mill 722 704 18 Excluded area is part of Headwaters
Purchase
c and d Allen Crk and 1,722 1,729 ) Mapping tolerance
Extension
e Rd 3 659 564 95 Boundary adjustment
MCA Options
fa Owl Crk 904 925 (21) Boundary adjustment
f.2  Grizzley 1,251 1,057 194 PPA list acreage did not reflect
PPA Map, Attachment A (1063 &c)
g Shaw Gift 548 503 45 Boundary adjustment
h Rt Rd 9 322 318 4 Mapping tolerance
i B Rd 7&9 501 492 9 Mapping tolerance
i Booths Run 776 784 (8) Mapping tolerance
k Bell Lawrence 634 634 0
I LNF Elk 531 451 80 Boundary adjustment
MCA Subtotal 9,134 8,511 623
Buffer Zones
300 feet from old 421
growth in State
parks
All MCA and 300 8,932
foot buffer
[/4 mile around 1,837
State park
All MCA and all 10,349
buffers

* |tem letter refersto the list in the Pre-permit Agreement
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